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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
FORT LAUDERDALE DIVISION
GRISEL ALONSO, as Receiver for
Elm Tree Investment Advisors, LLC,
Elm Tree Investment Fund, LP,
Elm Tree 'e'Conomy Fund, LP, and
Elm Tree Motion Opportunity, LP,

Case No. 16-62603-CIV-DIMITROULEAS
Proceeding Ancillary to
No. 15-CV-60082-Dimitrouleas/Snow

Plaintiff,
v.
JAMES BENVENUTO, an individual,
NGU INVESTORS, LLC, a Florida limited
liability company; JEAN BENVENUTO, an
individual, SURJIT WALIA, an individual,
S.W. EQUITIES CORP., a New York corporation,
TIMOTHY HARTMANN, an individual,
ALEXANDER BUKHSHTABER, an individual,
MVS MEDIA GROUP, LLC, a Florida limited
liability company, HARRY TAWIL, an individual,
EDUARDO DOS SANTOS, an individual,
FILOMENA CALABRIA, an individual,
JOSE ROFFE, an individual, MIREILLE ROFFE,
an individual, SOMESWARI NUKALA, an individual,
YAEL TAPIERO, an individual, LAAS W. TURNBULL,
an individual, OMRI TINTPULVER, an individual,
CONSTANTINO DOS SANTOS, an individual,
ARMAND DELMAR, an individual, AHMAD NAQVI,
an individual, MERCEDES ELMALEH, an individual,
ELIA BLUMIN, an individual, TED GREENWALD,
an individual, ALINA TALSKY, an individual,
ELVIS PERVAN, an individual,
ANGELO ISMIRNIOGLOU, an individual, and
JONATHAN VERK, an individual.
Defendants.
________________________________________/
OMNIBUS RESPONSE TO
DEFENDANTS' MOTIONS TO DISMISS AMENDED COMPLAINT
OR, IN THE ALTERNATIVE, REQUEST FOR JURISDICTIONAL DISCOVERY
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Grisel Alonso, not individually but solely in her capacity as the Receiver appointed over
Elm Tree Investment Advisors, LLC ("ETIA"), Elm Tree Investment Fund, LP, Elm Tree
'e'Conomy Fund, LP, Elm Tree Motion Opportunity, LP, and Etopia LP (collectively, the
"Receivership Entities"), by and through undersigned counsel, respectfully submits this
Response in Opposition to the Motions to Dismiss filed by Defendants Constantino Dos Santos
and Eduardo Dos Santos [D.E. 20] and Ted Greenwald [D.E. 27] (at time, collectively referred to
as "Defendants" and the "Motions to Dismiss").
PRELIMINARY STATEMENT
This case arises out of fraudulent transfers made to Defendants and orchestrated by
Frederic Elm, who purported to send investment returns to Defendants resulting from their
investments in the Receivership Entities. The Receiver instituted this action pursuant to the
powers granted by this Court, in order to recover funds improperly transferred to Defendants by
the Receivership Entities.1 Defendants seek to dismiss the Complaint for lack of personal
jurisdiction. Facts and evidence, as set forth below, demonstrate that the Court has personal
jurisdiction over the Defendants under Florida's long-arm statute, and due process would be
satisfied in exercising such jurisdiction. Accordingly, the Motions to Dismiss should be denied,
and Defendants should be required to answer the Complaint.
In the alternative, if the Court believes the Receiver has not set forth sufficient allegations
to establish personal jurisdictional, the Receiver respectfully requests an opportunity to conduct
limited jurisdictional discovery, in accordance with Steinberg v. A Analyst Ltd., 2007 WL

1

This case is ancillary to the case filed by the U.S. Securities and Exchange Commission
in this District, Securities and Exch. Comm’n v. Elm, Case 15-CV-60082 (the “Receivership
Action”). The Receiver was appointed in connection with the Receivership Action, and pursuant
to this Court’s order in that case, was authorized to initiate lawsuits, such as this one, on behalf
of the Receivership Entities. [Receivership Action, D.E. 13].
2
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4287665, at *2 (S.D. Fla. 2007) and Steinberg v. Barclay's Nominees (Branches), Ltd., 2007 WL
4287662 (S.D. Fla. 2007).
MEMORANDUM OF LAW
A.

Legal Standard

In deciding a motion to dismiss, this court must view the Amended Complaint in the light
most favorable to the Receiver, and must assume that all well-pled allegations of the Amended
Complaint are true. See Murphy v. Federal Deposit Ins. Corp., 208 F. 3d 959, 962 (11th Cir.
2000); Lane v. Capital Acquisitions & Mgmt. Co., 2006 WL 4590705, *2 (S.D. Fla. 2006).
The Receiver's burden is to establish a prima facie case of personal jurisdiction. See e.g.,
S.E.C. v. Carrillo, 115 F. 3d 1540, 1542 (11th Cir. 1997). A prima facie case requires “enough
evidence to withstand a motion for directed verdict.” Id. (internal quotes omitted). Here, the
Receiver has pled a sufficient basis for the Court's exercise of personal jurisdiction over the
Defendants. See Venetian Salami Co. v. Parthenais, 554 So. 2d 499, 502 (Fla. 1989) (holding
that plaintiff may seek to obtain jurisdiction over a nonresident defendant by pleading the basis
for service in the language of the statute without pleading the supporting facts) (emphasis
added).
After the Receiver pled personal jurisdiction pursuant to Florida's long arm statute, it was
the Defendants' burden to challenge the Receiver's jurisdictional assertions by way of affidavit or
other evidence. Venetian Salami, 554 So. 2d at 502 ("A defendant wishing to contest the
allegations of the complaint concerning jurisdiction or to raise a contention of minimum contacts
must file affidavits in support of his position.") (emphasis added).
If the allegations of the complaint do not themselves establish a prima facie case of
personal jurisdiction, or if they are controverted by the defendant's evidence, the plaintiff then

3
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must respond with affirmative evidence to supply any deficiency. Venetian Salami, 554 So. 2d at
502-503. If the plaintiff submits evidence, its evidence is to be credited even if it conflicts with
the defendant's evidence. See Lane, 2006 WL 4590705 at *2; Ticketmaster New York, Inc. v.
Alioto, 26 F. 3d 201, 203 (1st Cir.1994) (deciding jurisdictional issue by drawing “facts from the
pleadings and the parties' supplementary filings, including affidavits, taking facts affirmatively
alleged by plaintiff as true and construing disputed facts in the light most hospitable to
plaintiff”); Venetian Salami, 554 So. 2d at 503 (finding that in most cases, the parties' affidavits
can be harmonized, and the court will be in a position to make a decision based upon facts which
are essentially undisputed).
Based on the foregoing, the Receiver pled sufficient statutory language to satisfy personal
jurisdiction pleading requirements. Defendants challenged personal jurisdiction, but failed to file
any affidavits or other evidence with the Court to rebut any of the Receiver's allegations. While
this failure may, by itself, allow for the denial of Defendants' Motions to Dismiss, the Receiver
has submitted an affidavit of her counsel alleging additional, detailed allegations supporting the
Court's exercise of personal jurisdiction over Defendants. Given this procedural history, as well
as the evidence submitted in this Response Brief, the Receiver has established a prima facie case
for personal jurisdiction over the Defendants, and the Motions to Dismiss must be denied.
B.

This Court Has Subject Matter Jurisdiction

There is no dispute that federal district courts have subject matter jurisdiction over state
law claims brought by receivers in cases that, like this action, are ancillary to the actions in
which such receivers are appointed.2
In Wiand v. Buhl, 2011 WL 6048829, at *2 (M.D. Fla. 2011), the district court denied a
2

While it does not appear the Defendants have directly challenged the Court's subject
matter jurisdiction, the Receiver addresses that issue in an abundance of caution.
4
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motion to dismiss or strike a complaint filed by a receiver, and cited numerous cases for the
proposition that district courts have ancillary subject matter jurisdiction over every ancillary
case, irrespective of diversity, amount in controversy, or any other factor which would normally
determine subject matter jurisdiction. See also Silver v. Hoffman, 2007 WL 4482241, at *2 (M.D.
Fla. 2007) (denying motion to dismiss, and holding that court had subject matter jurisdiction over
ancillary action) (citing Haile v. Henderson Nat’l Bank, 657 F.2d 816, 822 (6th Cir. 1981) (“the
initial suit which results in the appointment of the receiver is the primary action and…any suit
which the receiver thereafter brings in the appointment court in order to execute his duties is
ancillary to the main suit.”). Accordingly, this Court has subject matter jurisdiction.
C.

This Court Has Personal Jurisdiction Over The Defendants

Personal jurisdiction under Florida's long-arm statute can be either specific or general.
See Fla. Stat. § 48.193(1)-(2); Consolidated Dev. Corp., Inc. v. Sherritt, Inc., 216 F. 3d 1286,
1291-92 (11th Cir. 2000) (defining specific personal jurisdiction as arising out defendant's
activities related to the cause of action alleged; defining general personal jurisdiction as arising
out of defendant's contacts with the forum unrelated to the cause of action). Whether personal
jurisdiction is specific or general, the Court's exercise of personal jurisdiction must not violate
due process or offend traditional notions of fair play and substantial justice. Id. at 1291.
Defendants contend that this Court lacks personal jurisdiction over them. Defendants
make several legal arguments challenging personal jurisdiction, but, as noted above, fail to
present any evidence to counter the Receiver's allegations. See Venetian Salami, 554 So. 2d at
502; Internet Solutions Corp. v. Marshall, 557 F. 3d 1293, 1295 (11th Cir. 2009) (finding that a
defendant challenging personal jurisdiction must present evidence to counter the plaintiff’s
allegations). Unlike Defendants, the Receiver has submitted evidence to support a finding of

5
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personal jurisdiction – namely, the Declaration of Christopher Cavallo, Esq., attached as Exhibit
A, and the Declaration of Dick Haslam, attached as Exhibit B. The evidence available to the
Receiver suggests that the Court has personal jurisdiction over the Defendants, in some cases
both specific and general.
1.

Ted Greenwald
i.

Specific Jurisdiction

After the Amended Complaint was filed, Mr. Greenwald met with counsel for the
Receiver and told counsel that: (i) he rents a condominium unit in Florida and stays in Florida for
part of the year;3 (ii) he believes he owned a residential property in Ft. Lauderdale with Frederic
Elm from approximately 2005 to 2014 (the "Property"), from which rental proceeds were
collected; (iii) ownership of the Property was technically in the name of a company he could not
remember, but he was a beneficial owner; (iv) he may have been included on a mortgage for
Property; (v) he visited the Property with Frederic Elm; and (vi) what he believes to be Frederic
Elm's buy-out of his ownership in the Property is the transfer he received from the Receivership
Entities, which transfer forms the basis for the causes of action against him. See Ex. A at ¶¶ 2-5.
In addition, undersigned counsel discovered that Mr. Greenwald was listed as the
manager of an entity named "Crarit International Investments LLC," which was registered to
transact business in Florida in 2007. See Ex. B at ¶ 2. Frederic Elm is listed as the registered
agent for that company. See Ex. B at ¶ 3. The company is now inactive. See Ex. B at ¶ 4.
Based on the foregoing information, the Court can and should exercise specific
jurisdiction over Mr. Greenwald because of (i) his stated ownership of the Property in Ft.

3

Indeed, after requesting a meeting with the Receiver's counsel, Mr. Greenwald and his
wife met with counsel at counsel's office because he was in South Florida in January 2017.
6
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Lauderdale with Frederic Elm, from which rental proceeds were collected for pecuniary gain,4
(ii) his apparent involvement with Frederic Elm in a separate Florida corporation named Crarit
International Investments LLC, and (iii) his direct investment in the Receivership Entities in
Florida. These facts reflect a general course of business activity in the state, at least two of which
are directly related to the causes of action, given Mr. Greenwald's statement and belief that the
fraudulent transfer at issue resulted from Frederic Elm buying out his ownership interest in the
Property.5 See Fla Stat. § 48.193(1)(a)(1); Ex. A at ¶¶ 2-5; Ex. B at ¶¶ 2-4; [D.E. 6 at ¶¶ 124-26].
ii.

General Jurisdiction

If the Court does not believe there is sufficient evidence to suggest that Mr. Greenwald's
substantial and not isolated activity are related to the causes of action,6 the Receiver respectfully
suggests that the above allegations would support a prima facie showing of general jurisdiction.
See Fla. Stat. § 48.193(2) ("A defendant who is engaged in substantial and not isolated activity
within this state, whether such activity is wholly interstate, intrastate, or otherwise, is subject to
the jurisdiction of the courts of this state, whether or not the claim arises from that activity.");
May v. Needham, 820 So. 2d 430, 431 (Fla. 4th DCA 2002) ("Substantial and not isolated
4

Florida's long-arm statute referring to owning, using, possessing, or holding a mortgage
or other lien on any real property within the state does not require continuing ownership, use, or
possession of the real property by defendant before Florida can acquire personal jurisdiction; the
statute merely requires that the cause of action arose from a nonresident's ownership of real
property in Florida. See Dyck-O'Neal, Inc. v. Rojas, 197 So. 3d 1200, 1202-03 (Fla. 5th DCA
2016).
5

As noted above, Mr. Greenwald was not sure whether he was listed on the mortgage or
deed for the Property. See Ex. A at ¶ 5. If he was, the Court may also exercise personal
jurisdiction under Fla. Stat. 48.193(1)(a)(3), which provides for personal jurisdiction for any
cause of action arising from "[o]wning, using, possessing, or holding a mortgage or other lien on
any real property within [Florida]."
6

The term “arising from” as used in Fla. Stat. § 48.193(1) “does not mean proximately
caused by" and requires only affiliation, nexus, or substantial connection to the basis for the
Receiver's causes of action. See Cableview Communications of Jacksonville, Inc. v. Time Warner
Cable Southeast LLC, 2014 WL 1268584, *7 (M.D. Fla. 2014).
7
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activity has been found to mean 'continuous and systematic general business contact' with
Florida.").
In addition to his business activity in this state, Mr. Greenwald's part-time residence in
Florida also suggests that he has been engaged in substantial and not isolated activity here, such
that the Court's exercise of general jurisdiction would be warranted.
iii.

Due Process and Minimum Contacts

For all of these reasons, Mr. Greenwald has sufficient minimum contacts such that
exercise of personal jurisdiction, be it specific or general, would not offend traditional notions of
fair play or substantial justice. Mr. Greenwald has repeatedly sought to and conducted business
in this state, resides in this state part time, and invested funds in the Receivership Entities in this
state. It cannot be said that, given all of these contacts, he would not expect to be haled into
Florida court or that it would be a burden on him to defend the suit in Florida. Indeed, he was
readily and easily able to meet with the Receiver's counsel in counsel's office in downtown
Miami after the Amended Complaint was filed and served upon him. See Ex. A at ¶¶ 2-3. The
meeting was at his request. Id.
iv.

Alternative Relief

Finally, to the extent the Court believes that Mr. Greenwald has stated a meritorious
position against the Court's exercise of personal jurisdiction over him, the Receiver respectfully
submits that limited jurisdictional discovery could reveal additional facts supporting the Court's
exercise of personal jurisdiction over Mr. Greenwald, as discussed below, see infra at 12. The
Receiver requests the opportunity to engage in jurisdictional discovery to further support her
position for the exercise of personal jurisdiction over Mr. Greenwald.

8
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2.

Constantino Dos Santos
i.

Specific Jurisdiction

Constantino Dos Santos entered into a promissory note with Elm Tree 'e'Conomy Fund,
LP ("ETEF"), a Receivership Entity, on or about December 23, 2013 (the "Note"). See Ex. B at
¶¶ 5-6. The Note is in the amount of $30,000, which ETEF promises to repay to Constantino Dos
Santos, who is named as the "Lender." See Ex. B at ¶ 7. The Note states that the purpose of the
loan by Constantino Dos Santos is for the "development and eventual commercial release of
various internet properties[.]" See Ex. B at ¶ 8. The Note provides that it may be converted by
Constantino Dos Santos into equity shares of the internet properties developed by ETEF in
Florida. See Ex. B at ¶ 9. Finally, the Note provides that it "was signed at Fort Lauderdale,
Florida and shall be construed with and governed by the provisions of the laws of the State of
Florida." See Ex. B at ¶ 10.
First, Constantino Dos Santos' entry into this Note supports the exercise of personal
jurisdiction over him because the Note is directly related to the Receiver's causes of action. The
Note was executed on or about December 23, 2013, and is in the amount of $30,000. See Ex. B
at ¶¶ 6-7. As pled in the Amended Complaint, Constantino Dos Santos' "investment" in ETEF
occurred by wire in December 2013 in the amount of $29,980. [D.E. 6 at ¶ 107]. The Receiver
submits that this is the $30,000 contemplated in the Note, with $20 taken out for wires fees or
other miscellaneous transfer costs. The $39,000 that Constantino Dos Santos received from ETIF
on October 9, 2014 appears to be a repayment, with alleged profit, of Constantino Dos Santos
purported investment under the Note, and is the transfer on which the causes of action against
him are based. [D.E. 6 at ¶¶ 108, 573-99].

9
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Second, given that the Note is related to the causes of action, its existence supports a
finding of personal jurisdiction over Constantino Dos Santos pursuant to Fla Stat.
§ 48.193(1)(a)(1). While a promissory note alone is not sufficient to demonstrate a general
course of business activity (see Uible),7 the Note at issue here specifically contemplates
satisfaction of its terms by allowing Constantino Dos Santos to convert it into ownership in
internet companies created by ETEF. See Ex. B at ¶ 9. Thus, Constantino Dos Santos entered
into the Note as an investment in a Florida entity, with express knowledge that satisfaction of the
Note could result in his taking ownership in entities created by ETEF in Florida. For this reason,
the case law cited in the Dos Santos Defendants' Motion to Dismiss is distinguishable, and given
the totality of the circumstances, the Court should exercise personal jurisdiction over
Constantino Dos Santos. See Johnson v. Chrysler Canada Inc., 24 F. Supp. 3d 1118, n.6 (N.D.
Ala. 2014) ("The Supreme Court has made clear that the existence of specific personal
jurisdiction is determined on a case-by-case basis.").
Third, the choice of law provision in the Note subjects Constantino Dos Santos to Florida
law and venue, establishing personal jurisdiction over him. See § 48.193(1)(a)(9) (providing for
exercise of personal jurisdiction over non-resident defendant who enters into contract containing
choice of law provision). Even if the Court does not believe that the choice of law provision at
issue is sufficient on its own to establish personal jurisdiction, at the very least it is a factor that
weighs in favor of the Court's exercise of personal jurisdiction. See Autonation, Inc. v. Whitlock,
276 F. Supp. 2d 1258, 1263 (S.D. Fla. 2003) (before § 48.193 was amended to add subsection
(1)(a)(9), finding that a choice of law provision was a "factor that weighs in favor of exercising

7

Uible v. Landstreet, 392 F. 2d 467, 470 (5th Cir. 1968) (finding that existence of
promissory note alone was not sufficient to warrant Court's exercise of personal jurisdiction over
defendant).
10
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personal jurisdiction over a nonresident defendant where other grounds exist.").
ii.

General Jurisdiction

If the Court does not believe the Receiver has made a prima facie case for specific
jurisdiction over Constantino Dos Santos based on the above allegations, the Receiver
respectfully submits it can make prima facie showing of general jurisdiction.
Constantino Dos Santos is listed as the Vice President of 23640 Hickory Inc.
("Hickory"), a Florida corporation. See Ex. B at ¶ 11. Hickory has been incorporated and active
in Florida since at least 2009 – approximately 8 years. See Ex. B at ¶¶ 12. Hickory provides its
principal address and mailing address as Prismatique Designs Ltd. ("Prismatique"), located in
Toronto. See Ex. B at ¶¶ 13-14. Constantino Dos Santos is listed as the Vice President of
Prismatique, and one of its owners. See Ex. B at ¶ 14. Thus, Constantino Dos Santos is an
officer, and presumably an owner, of a Florida corporation that has been active and doing
business since 2009.
In addition, Hickory owns two (2) residential condominium units at 26340 Hickory
Blvd., Bonita Springs, Florida. See Ex. B at ¶ 15. While the units are in listed in the name of
Hickory, for which Constantino is Vice President and presumably an owner, it appears from
records in the Receiver's possession that these are not business offices, and they are residential
condominiums located on the beach.
Constantino Dos Santos' continuous and systematic business activity in Florida, along
with his company's ownership of residential condominium units in Lee County, Florida,
constitutes substantial and not isolated activity that provides for general jurisdiction under Fla.
Stat. § 48.193(2).8 See Pearson Education, Inc. v. Hotfile Corp., 2014 WL 5494680, *4 (S.D.

8

The Receiver is without knowledge as to whether the condominium units owned by
11
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Fla. 2014 (exercising general jurisdiction over individual because they were involved in
continued operation of Florida corporation).
iii.

Due Process and Minimum Contacts

For all of these reasons, Constantino Dos Santos has sufficient minimum contacts such
that exercise of personal jurisdiction, be it specific or general, would not offend traditional
notions of fair play or substantial justice. Constantino Dos Santos has repeatedly conducted
business in this state and invested funds in the Receivership Entities in this state. It cannot be
said that, given all of these contacts, he would not expect to be haled into Florida court.
iv.

Alternative Relief

Finally, to the extent the Court believes that Constantino Dos Santos has stated a
meritorious position against the Court's exercise of personal jurisdiction over him, the Receiver
respectfully submits that limited jurisdictional discovery could reveal additional facts supporting
the Court's exercise of personal jurisdiction over Constantino Dos Santos, as discussed below,
see infra at 12. The Receiver requests the opportunity to engage in jurisdictional discovery to
further support her position for the exercise of personal jurisdiction.
3.

Eduardo Dos Santos

The Receiver respectfully submits that Eduardo Dos Santos made two separate
investments in a non-Receivership entity in Florida named Fiberforce. See Ex. B at ¶ 16. Based
on records in the Receiver's possession, Fiberforce is an entity that Frederic Elm used as an
investment vehicle before the establishment of the Receivership Entities. Eduardo Dos Santos'
first investment in Fiberforce was on April 5, 2013, by wire transfer, in the amount of $39,990.

Hickory have outstanding mortgages, or whether Constantino Dos Santos is listed on any
existing mortgage. Further discovery related to this information may reveal support for a finding
of personal jurisdiction under § 48.193(1)(a)(3).
12

Ecug!1<27.ex.73714.YRF!!!Fqewogpv!53!!!Gpvgtgf!qp!HNUF!Fqemgv!1401803128!!!Rcig!24!qh!27

Id. His second investment was on October 7, 2013, by wire transfer, in the amount of $49,990.
Id. These investments were not pled in the Amended Complaint because they are not investments
in a Receivership Entity, despite being related to Frederic Elm.
On January 8, 2014, as pled in the Amended Complaint, Eduardo Dos Santos received
the fraudulent transfer at issue in the amount of $126,017.42. [D.E. 6 at ¶¶ 80-81]. If the Court
finds that Eduardo Dos Santos' multiple investments in a Florida company (Fiberforce) and
subsequent receipt of purported investment proceeds from a Receivership Entity constitute a
general course of business activity in the state related to the cause action, then the Receiver has
made a prima facie case for personal jurisdiction pursuant to Fla. Stat. § 48.193(1)(a)(1). To the
extent it does not, the Receiver respectfully requests limited jurisdictional discovery that could
reveal additional facts supporting the Court's exercise of personal jurisdiction over Eduardo Dos
Santos, as discussed below. See infra at 12.
ALTERNATIVE REQUEST FOR JURISDICTIONAL DISCOVERY
This Court has granted jurisdictional discovery to a court-appointed receiver on at least
two different occasions. See Steinberg v. A Analyst Ltd., 2007 WL 4287665, at *2 (S.D. Fla.
2007); Steinberg v. Barclay's Nominees (Branches), Ltd., 2007 WL 4287662 (S.D. Fla. 2007).
Jurisdictional discovery is appropriate for plaintiffs to develop facts sufficient to determine
issues of jurisdiction. See Eaton v. Dorchester Development, Inc., 692 F. 2d 727, 730 (11th Cir.
1982) (reversing dismissal for lack of subject matter jurisdiction and remanding for discovery on
jurisdictional facts because a “[p]laintiff must be given an opportunity to develop facts sufficient
to support a determination on the issue of jurisdiction.”).9

9

Eleventh Circuit precedent provides that where doubt may exist concerning the existence
of personal jurisdiction, jurisdictional discovery is highly favored before resolving motions to
dismiss for want of personal jurisdiction. See, e.g., Eaton, 692 F. 2d at 731; Majd-Pour v.
13
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Jurisdictional discovery is all the more appropriate where the plaintiff is a courtappointed receiver. As the Court noted in Barclay's Nominees and A Analyst:
Notably, this case presents an atypical situation. Ordinarily, an
attorney can turn to his client and obtain relevant information
about the defendant's contacts with a particular forum. Here, the
Receiver has been placed in charge of entities, the controlling
person of which is now an adversary. The Receiver cannot readily
determine facts that are within the exclusive control of
[defendants]. Thus, he is handicapped in his present ability to
develop facts independent of the use of the discovery process.
Barclay's Nominees, 2007 WL 4287662 at *2; A Analyst, 2007 WL 4287665 at *2. In Barclay's
Nominees, as here, "the Receiver's allegations of personal jurisdiction over the Defendants . . . all
arise from their purposeful activities in reaching out to invest in the [Receivership Entities]."
Barclay's Nominees, 2007 WL 4287662 at *3. In A Analyst, as here, "the Receiver is operating at
a disadvantage with no client from whom [she] can get information." A Analyst, 2007 WL
4287665 at *3.
In both Barclay's Nominees and A Analyst the Court granted the receiver narrowly
tailored and limited jurisdictional discovery relative to defendants' contacts with the United
States. Here, to the extent the Court has doubt as to the appropriateness of exercising personal
jurisdiction, the Receiver respectfully requests the same jurisdictional discovery on the same
basis. The Receiver respectfully submits that limited jurisdictional discovery related to Mr.

Georgiana Community Hosp., Inc., 724 F. 2d 901, 903 (11th Cir. 1984) (“[a]lthough the plaintiff
bears the burden of proving the court's jurisdiction, the plaintiff should be given the opportunity
to discover facts that would support his allegations of jurisdiction”); Chudasama v. Mazda Motor
Corp., 123 F. 3d 1353, 1367 (11th Cir. 1997) (a motion to dismiss for lack of personal
jurisdiction may require limited discovery so that a meaningful ruling can be made); Skidmore v.
Syntex Laboratories, Inc., 529 F. 2d 1244, 1248-49 (5th Cir. 1976) (finding “that the district
court acted too drastically in entering its order of dismissal without giving plaintiff a further
opportunity for discovery” even though defendants had answered 184 interrogatories). See also
Bonner v. City of Prichard, 661 F. 2d 1206, 1209 (11th Cir. 1981) (adopting as binding
precedent all decisions of the Fifth Circuit handed down prior to October 1981).
14
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Greenwald's and the Dos Santos Defendants' contacts with the United States10 should enable her
to obtain:
"

Subscription agreements for their investments in Florida, which may
contain choice of law provisions;

"

Other contracts governed by Florida law;

"

Evidence of property in Florida;

"

Florida business interests, including ownership interests in additional
Florida corporations;

"

Additional communications with Frederic Elm and other principals of the
fraud;

"

Information on meetings in Florida with Frederic Elm and other principals
of the fraud;

"

Banking information;

"

Mortgage information; and

"

Residence information.

The Receiver respectfully submits that any challenge by Defendants to her request for
jurisdictional discovery based on its timing will be unpersuasive. See Gibson v. NCL (Bahamas),
Ltd., 2012 WL 1952670 (S.D. Fla. 2012) (finding no basis to deny plaintiff's request for
jurisdictional discovery despite the fact that it was requested five months after the initial
complaint).

10

The Receiver respectfully requests that the jurisdictional discovery not be limited to
contacts with Florida, and that it be permitted for contacts with the whole United States, in the
event the Receiver is able to proceed through pleading jurisdiction under a receivership statute
with nationwide service of process.
15
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CONCLUSION
For the foregoing reasons, the Receiver respectfully requests that the Court: (i) enter an
order denying the Motions to Dismiss [D.E. 20, 27]; or (ii) in the alternative, permit the Receiver
limited jurisdictional discovery related to Mr. Greenwald's and the Dos Santos Defendants'
contacts with the United States.
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on March 7, 2017, a true and correct copy of the foregoing
was served via electronic transmission on all counsel or parties of record.
BROAD AND CASSEL
Attorneys for Receiver
One Biscayne Tower, 21st Floor
2 S. Biscayne Boulevard
Miami, FL 33131
Telephone: (305) 373-9467
Facsimile: (305) 995-6387
By:
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s/Daniel S. Newman
Daniel S. Newman, P.A.
Florida Bar No. 0962767
dnewman@broadandcassel.com
Christopher Cavallo, Esq.
Florida Bar No. 0092305
ccavallo@broadandcassel.com
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