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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
GRISEL ALONSO, as Receiver for
Elm Tree Investment Advisors, LLC,
Elm Tree Investment Fund, LP,
Elm Tree 'e'Conomy Fund, LP, and
Elm Tree Motion Opportunity, LP,

Case No. 16-CV-60797-KMW
Proceeding Ancillary to
No. 15-CV-60082-Dimitrouleas/Snow

Plaintiff,
v.
AEROFUND FINANCIAL, INC.,
a California corporation,
Defendant.
________________________________________/
PLAINTIFF'S RESPONSE IN OPPOSITION TO DEFENDANT'S MOTION TO
DISMISS COMPLAINT, OR ALTERNATIVELY, TO TRANSFER VENUE AND
PLAINTIFF'S MOTION TO TRANSFER TO FORT LAUDERDALE DIVISION
Plaintiff, Grisel Alonso (the "Receiver"), as Receiver for Elm Tree Investment Advisors,
LLC, Elm Tree Investment Fund, LP, Elm Tree 'e'Conomy Fund, LP, and Elm Tree Motion
Opportunity, LP (collectively, the "Receivership Entities"), files her response in opposition to
Defendant Aerofund Financial, Inc.'s ("Aerofund") Motion to Dismiss Complaint, or
Alternatively, to Transfer Venue (the "Motion to Dismiss") [D.E. 9] and, pursuant to 28 U.S.C. §
1404(b) and Internal Operating Procedures ("IOP") of the Southern District of Florida
2.15.00(c), moves to transfer this ancillary proceeding to Judge William Dimitrouleas in the Fort
Lauderdale Division of the Southern District of Florida, who is presiding over the primary
action, Securities and Exchange Commission v. Frederic Elm f/k/a Frederic Elmaleh, et. al.,
Case No. 15-CV-60082, in which the Receiver was appointed and authorized to bring fraudulent
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transfer actions, such as this one, to recover funds for the Receivership Estate. In support, the
Receiver states the following:
INTRODUCTION
Aerofund's Motion to Dismiss should be denied because the Receiver and the
Receivership Entities are not parties to the agreement containing the forum selection clause that
Aerofund is attempting to enforce – a significant fact which Aerofund omits in its Motion – and
because the Receiver's claims do not arise from that agreement. Further, the Northern District of
California is neither the proper nor more convenient forum for this dispute. Instead, in the
interests of judicial economy, the Court should transfer this ancillary action to Judge
Dimitrouleas in the Fort Lauderdale Division, who is presiding over the primary action in which
the Receiver was appointed.
In this case, the Receiver has brought claims against Aerofund under Florida's Uniform
Fraudulent Transfer Act, Chapter 726, Florida Statutes ("FUFTA") and for unjust enrichment,
seeking damages arising from fraudulent transfers made by Frederic Elm ("Elm") and certain of
the Receivership Entities to Aerofund. As set forth in the Receiver's Complaint, the funds that
Aerofund received were derived from investors in Elm's fraudulent scheme and thus rightfully
belong to the Receivership Estate.
Aerofund's Motion argues that the transfers were made to satisfy a debt to Aerofund
arising from an agreement between Aerofund and non-party Fiberforce Communications, LLC
("Fiberforce"), which resulted in a judgment in Aerofund's favor against Fiberforce and Elm.
Fiberforce is not a Receivership Entity, however, and the Receiver is not a receiver for Elm,
individually.

Therefore, the Receiver, by virtue of her appointment over the Receivership
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Entities, is not a party to the agreement containing the forum selection clause that Aerofund
seeks to enforce. Based on the authorities herein, the Court should deny the Motion to Dismiss.
Alternatively, Aerofund seeks transfer of this case to the Northern District of California
(San Jose Division) pursuant to 28 U.S.C. § 1404 "for the convenience of parties and witnesses".
But, Aerofund is the only party located in the Northern District of California, and the facts giving
rise to the Receiver's claims – the fraudulent transfers of funds from Elm and the Receivership
Entities to Aerofund – took place in the Southern District of Florida, where the Receiver, Elm,
and the Receivership Entities are located. In addition, this action is ancillary to the action styled
Securities and Exchange Commission v. Frederic Elm f/k/a Frederic Elmaleh, et al., No. 15-cv60082, which is pending in the Southern District of Florida, and pursuant to which the Receiver
is authorized to bring fraudulent transfer actions such as this one. Accordingly, the transfer of
this action to the Northern District of California will not serve the interest of justice and
Aerofund's motion to transfer should also be denied. Instead, the Receiver respectfully requests
that the Court transfer this action to Judge Dimitrouleas in the Fort Lauderdale Division, where
the primary action is pending.
RELEVANT FACTS AND BACKGROUND
1.

On January 15, 2015, the Securities and Exchange Commission ("SEC")

commenced an action in the United District Court for the Southern District of Florida, styled
Securities and Exchange Commission v. Frederic Elm f/k/a Frederic Elmaleh, et al., Case No.
15-cv-60082 (the “Commission Proceeding”).
2.

The SEC's Complaint for Injunctive and Other Relief alleges that between no later

than November 2013 to January 2015, Elm and the Receivership Entities engaged in a fraudulent
securities "Ponzi" scheme through the offer and sale of fraudulent investments that raised more
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than $17 million from more than 50 investors (the "Fraudulent Scheme"). A copy of the SEC's
Complaint is attached hereto as Exhibit "1".1
3.

Elm controlled the Receivership Entities and had the ability or ultimate right to

control their operations.

The Receivership Entities were used to perpetrate the Fraudulent

Scheme by acting as conduits for funneling investor money to or from investors and to loot the
Receivership Entities for the benefit of Elm and his family members.

The Commission

Proceeding alleges that Elm misappropriated at least $2 million in investor funds to pay for
personal items and expenses and by making improper payments to his wife, Amanda Elm f/k/a
Amanda Elmaleh. See SEC Complaint, et seq.
4.

On January 16, 2015, Judge William Dimitrouleas of the United States District

Court for the Southern District of Florida entered an order in the Commission Proceeding (the
“Receivership Order”) appointing Grisel Alonso as Receiver for the Receivership Entities. See
Declaration of Grisel Alonso in Support of Plaintiff's Response in Opposition to Defendant's
Motion to Dismiss Complaint, or, Alternatively, to Transfer Venue and Plaintiff's Motion to
Transfer to Fort Lauderdale Division attached hereto as Exhibit "2", ¶¶ 4-5.
5.

The Receiver was appointed pursuant to the Court’s inherent equity powers to

carry out the purposes of the Commission Proceeding, which was brought pursuant to the
Securities Act of 1933 and Section 10(b) of the Securities Exchange Act of 1934.

1

The Receiver respectfully requests that the Court take judicial notice of the SEC's
Complaint and the Receivership Order in the Commission Proceeding pursuant to Federal Rule
of Evidence 201. See, e.g., Blum v. Glen Garron, LLC, 51 F. Supp. 3d 1286, 1287 (S.D. Fla.
2014) (taking judicial notice of Plaintiff's foreclosure action "because of the substantial interplay
of the Plaintiff's foreclosure action with the facts and circumstances of the instant case"); Makro
Capital of Am., Inc. v. UBS AG, 436 F. Supp. 2d 1342, 1350 (S.D. Fla 2006) (stating that
documents filed with the Southern District of Florida or other courts constitute public records
and therefore the Court has the power to consider the court filings).
4
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6.

Pursuant to the Receivership Order, the Receiver is ordered to, among other

things, “[t]ake immediate possession of all property, assets and estates of every kind of [the
Receivership Entities] … and institute such actions and legal proceedings … as the Receiver
deems necessary … against any transfers of money or other proceeds directly or indirectly
traceable from investors in [the Receivership Entities]”. See Exh. 2 at Exhibit A ¶ 2.
7.

On April 11, 2016, the Receiver filed her Complaint in this action against

Aerofund pursuant to the Receivership Order, which charged the Receiver with marshaling
assets of the Receivership Estate for the benefit of defrauded investors. The Receiver's Civil
Cover Sheet provided notice of the Commission Proceeding as a related case. [D.E. 1-2].
8.

On May 23, 2016, Aerofund filed its Motion to Dismiss [D.E. 9] along with a

Request for Judicial Notice in Support of its Motion [D.E. 10].
THE COURT SHOULD DENY THE MOTION TO DISMISS
1. The Forum Selection Clause Is Not Enforceable Against the Receiver as Neither the
Receiver nor the Receivership Entities Were Parties to the Agreements upon which
Aerofund Relies and Therefore the Motion Should Be Denied.
Aerofund's Motion to Dismiss argues that the Southern District of Florida is an improper
venue for this dispute based upon a venue provision within an agreement dated August 23, 2011
between Aerofund and non-party Fiberforce (the "Purchase Agreement"), which Elm personally
guaranteed in a General Continuing Guaranty. (D.E. 10, at Exh. A, B).2 Aerofund further
asserts that it obtained a judgment against Fiberforce and Elm based upon the Purchase
Agreement and General Continuing Guaranty and ultimately entered into a settlement agreement

2

The Receiver does not oppose Aerofund's Request for Judicial Notice [D.E. 10], but
notes that Aerofund's Request incorrectly cites to Federal Rule of Evidence 451, which does not
exist. Presumably, Aerofund was referring to California Rule of Evidence 451, which is the
California equivalent of Federal Rule of Evidence 201.
5
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with Fiberforce and Elm (the "Settlement Agreement"), pursuant to which Aerofund received
payments totaling $130,000.
The Purchase Agreement between Aerofund and Fiberforce contains the venue provision
which Aerofund seeks to enforce against the Receiver. It provides that:
The parties agree that any suit, action or proceeding arising out of the subject
matter hereof, or the interpretation, performance or breach of this Agreement,
shall, if Purchaser so elects, be instated in the United States District Court for the
Northern District of California or any court of the State of California located in
San Jose California….
(Mot. at 6). Aerofund alleges that the Settlement Agreement, "the basis for the payments" from
Elm to Aerofund, integrates the Purchase Agreement (collectively, the Settlement Agreement
and Purchase Agreement shall be referred to herein as the "Aerofund Agreements").
Significantly, the only parties to the Purchase Agreement were Aerofund and Fiberforce
and the only parties to the Settlement Agreement were Aerofund, Fiberforce, and Elm. (D.E. 10
at Exh. A). None of the Receivership Entities are parties to the Aerofund Agreements. Similarly,
the Receiver was not a party to the Aerofund Agreements, which all pre-date the Receiver's
appointment over the Receivership Entities. Importantly, Fiberforce is not a Receivership Entity.
See Receivership Order; Alonso Decl. ¶ 7. Fiberforce is a separate and distinct legal entity from
the Receivership Entities. See id. Accordingly, the Aerofund Agreements are not enforceable
against the Receiver and the forum selection clause does not apply.
Generally, "the obligation of contracts is limited to the parties making them." Pozo v.
Roadhouse Grill, Inc., 790 So. 2d 1255 (Fla. 5th DCA 2001) (refusing to enforce a forum
selection against a non-party to the contract). As the Court stated in Drucker v. Duvall, 61 So.
3d 468 (Fla. 4th DCA 2011):

6
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[W]e recognize that forum selection clauses in contracts are 'presumptively valid'
and will be enforced unless the result would be 'unreasonable or unjust.' This
proposition is limited, however, by the 'rule in Florida that ordinarily a contract
cannot bind one who is not a party thereto or has not in some fashion agreed to
accept its terms.'….
Id. at 471-72 (finding forum selection clause in settlement agreement did not bind appellants
where there was no evidence that appellants were parties to or intended to be bound by the
agreement and where the agreement imposed no duties nor conferred benefits on appellants).
Here, the venue provision in the Purchase Agreement, by its express terms, is an
agreement between "the parties" to that agreement – Aerofund and Fiberforce. For this threshold
reason, the forum selection clause is not enforceable against the Receiver. See, e.g., Schuster v.
Carnival Corp., No. 10-21879-CIV, 2011 WL 541580 (S.D. Fla. Feb. 8, 2011) (holding forum
selection clause only applied to disputes between parties to the agreement).
Aerofund's Motion to Dismiss fails to address this critical issue – that Aerofund seeks to
enforce the venue provision against a non-party to the Aerofund Agreements. The Motion
incorrectly argues instead that "[b]ecause the Receiver stands in the shoes of the ELM entities,
she is subject to all agreements and obligations of those entities – including venue." But, the
Receiver only stands in the shoes of the entities for which she is the court-appointed Receiver,
and the Receivership Entities do not include Fiberforce or Elm. There are four Receivership
Entities: Elm Tree Investment Advisors, LLC, Elm Tree Investment Fund, LP, Elm Tree
'e'Conomy Fund, LP, and Elm Tree Motion Opportunity, LP, and Fiberforce is not one of them.
See Receivership Order; Alonso Decl. ¶ 3.
In Lipcon v. Underwriters at Lloyd's, London, 148 F.3d 1285 (11th Cir. 1998), the court
announced the rule that "in order to bind a non-party to a forum selection clause, the party must
be closely related to the dispute such that it becomes foreseeable that it will be bound." Id. at

7
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1299 (quoting Hugel v. Corp. of Lloyd's, 999 F. 2d 206, 209 (7th Cir. 1993). Here, the Receiver
was not related to the transaction between Aerofund, Fiberforce and Elm and was not closely
related to the resulting dispute. Indeed, the Receiver was appointed in 2015, four years after
Aerofund and Fiberforce entered into the Purchase Agreement.
Following the Lipcon case, the Southern District of Florida addressed the issue in Woods
v. Christensen Shipyards, Ltd., No. 04-61432-CIV, 2005 WL 5654643 (S.D. Fla. Sept. 23, 2005).
In that case, the plaintiffs – including Eldrick "Tiger" Woods and his wife, Elin – brought suit
against a shipyard from which they purchased their yacht, alleging that the shipyard engaged in
the unauthorized use of Woods' name and likeness. The court held that a forum selection clause
did not apply to bind Elin, a non-signatory to the contract at issue, stating:
Elin Woods does not assert any claim under the contract, but sets forth statutory
and common law tort claims. While [] Elin Woods is arguably a third party
beneficiary under the Contract … she is not invoking any benefits under the
Contract and therefore cannot be bound by any of the burdens of the Contract,
namely the forum selection clause….The Court finds that it cannot bind a nonparty to a contract, regardless of whether the individual is a third-party
beneficiary, when that party is not invoking any rights under or derivative of
said contract.
Id. at 14 – 16 (emphasis added); see also Matuszevoska v. Princess Cruise Lines, Ltd., No. 0621975, 2007 WL 7728281, *7 (S.D. Fla. Feb. 12, 2007) (Altonaga, J.) (holding that plaintiff was
not bound by forum selection clause where plaintiff was not a party to the contract and plaintiff's
claims brought under statute and common law were not "derivative" of the contract).
Here, the Receiver is not a party to the Aerofund Agreements, nor is she or any of the
Receivership Entities a third-party beneficiary of the Aerofund Agreements. In addition, the
Receiver's claims under FUFTA and Florida common law are not derivative of the Aerofund
Agreements.

Therefore, the forum selection clause within the Purchase Agreement is not

enforceable against the Receiver.
8
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Because the forum selection clause is not enforceable against the Receiver, Aerofund's
remaining arguments – that the forum selection clause is mandatory, and not permissive, that it is
reasonable, and that it does not contravene public policy – are irrelevant. And the cases relied
upon by Aerofund are inapposite, because they involve the enforcement of a forum selection
clause against a party to the agreement containing the clause sought to be enforced. See, e.g.,
Fla. Polk County v. Prison Health Servs., Inc., 170 F. 3d 1081, 1083 (11th Cir. 1999) (discussing
enforcement of forum selection clause against party to the agreement where "the parties had
contracted to litigate the matter in the circuit court of Polk County"); Weisser v. PNC Bank, N.A.,
967 So. 2d 327 (Fla. 3d DCA 2007) (noting that "[t]he parties" consented to an exclusive forum
selection clause and that "contracting parties are permitted to agree that any litigation stemming
from their contract must be heard in a specific forum"); Mulligan v. Frank Foundation Child
Assistance Int'l, 584 F. Supp. 2d 1328, 1331 (M.D. Fla. 2008) (noting that plaintiffs signed a
contract agreeing to bring their claims against defendant in a specific forum); Golf Scoring Sys.
Unlimited, Inc. v. Remedio, 877 So. 2d 827 (Fla. 4th DCA 2004) (enforcing forum selection
clause against party to the agreement); P & S Business Machines, Inc. v. Canon USA, Inc., 331 F.
3d 804, 807 (11th Cir. 2003) ("By enforcing the contractual forum, the Court is not attempting to
limit the plaintiff's usual right to choose its forum, but is enforcing the forum that the plaintiff
has already chosen.").3 Here, there is no previous agreement by the Receiver or the Receivership

3

The limited application of the forum selection clause to the parties to the Aerofund
Agreements is actually supported by one of the cases relied upon by Aerofund, Capitol Life
Insurance Company v. Gallagher, 47 F. 3d 1178 (10th Cir. 1995), which noted:
The arbitration clause at issue governs disputes only between Capitol and GSL
and, by extension, the receiver for GSL…. The arbitration clause is not
susceptible of an interpretation extending its application to situations where a
dispute with a third party might have a practical effect on the rights and
obligations of Capitol and GSL".
9
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Entities to litigate the Receiver's fraudulent transfer claims against Aerofund in the Northern
District of California, or any other forum for that matter.
For this threshold reason, the Motion to Dismiss for improper venue should be denied.
2. The Receiver's Claims Do Not Arise from the Agreement
Even if the forum selection clause were enforceable against the Receiver (it is not), by its
express terms, the clause only applies to claims between "the parties" that are "arising out of the
subject matter hereof, or the interpretation, performance or breach of this Agreement". The
Receiver's fraudulent transfer and unjust enrichment claims, however, are not "arising out of the
subject matter" of the Aerofund Agreements "or the interpretation, performance or breach" of the
Agreements.

Indeed, there are no allegations relating to the Aerofund Agreements in the

Complaint.

The Receiver has brought fraudulent transfer claims under Florida's uniform

fraudulent transfer act and an unjust enrichment claim under Florida common law based upon
Aerofund's receipt of the funds from Elm and the Receivership Entities without providing any
consideration to the Receiver or the Receivership Entities for same. Aerofund may intend to rely
upon the Aerofund Agreements and the documents attached to its Request for Judicial Notice in
defense of the Receiver's claims. But, the Receiver's claims do not arise from Aerofund's
relationship with Fiberforce and Elm; they spring from the fraudulent transfer of funds belonging
to investors which the Receiver seeks to recover for the Receivership Estate.
In this regard, the case of R.J. Zayed v. Peregrine Financial Group, Inc., No. 12-269,
2012 WL 2373423 (D. Minn. June 22, 2012) is directly on point. In Zayed, a court-appointed
Receiver brought an action in the District of Minnesota against defendant seeking return of funds
under the Minnesota Uniform Fraudulent Transfer Act ("MUFTA"). Id. at *1. The defendant
moved to transfer the action to the Northern District of Illinois, arguing that a receivership entity

10
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entered into an agreement with the defendant that contains a choice of law provision and a forum
selection clause providing that "all actions, disputes, claims or proceedings, … arising directly or
indirectly in connection with, out of, or related to or from this Agreement … shall be adjudicated
… within the City of Chicago, State of Illinois." Id. The receiver, in opposition to the motion,
argued that the forum selection clause was not implicated because the claims asserted by the
receiver did not arise out of the agreement but instead arose under MUFTA. Id. at *2. The
receiver also argued that the forum selection clause and choice of law provisions do not apply to
the creditors of a Ponzi scheme. Id. The Court agreed, finding:
[T]he forum selection and choice of law provisions do not govern the appropriate
venue for this action. First, it is clear that the claims asserted herein do not arise
from the [] agreements; each claim is brought pursuant to MUFTA which
provides relief to creditors that suffer damages due to certain fraudulent transfers.
Because this case involves a Ponzi scheme, the Receivership Entities are
considered victims of the fraud and thus creditors of the Ponzi scheme.
In addition, this Court has authorized the Receiver to bring summary proceedings,
such as this, for 'purposes of recovering investor assets transferred to third parties
[] pursuant to the Ponzi Scheme.
Because the Receiver has the authority to assert MUFTA claims on behalf of the
creditors of the Ponzi scheme, and because these claims do not arise from the []
agreements, the forum selection clause and choice of [law] provisions contained
therein do not require transfer of this case to Illinois.
Id. at *2 (internal citations omitted).
Thus, in a case almost directly on point, the Court held that even if the Receivership
Entities were parties to the Agreement, the Receiver was not bound in asserting claims similar to
those asserted by the Receiver here. The only difference here is that none of the Receivership
Entities was a party to the agreement between Aerofund and Fiberforce that contains the forum
selection clause – an additional fact in this case which further supports denial of the Motion to
Dismiss. All other relevant facts are the same: the Receiver has the authority to assert FUFTA

11
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claims on behalf of the victims of the Elm scheme pursuant to the Receivership Order and the
Receiver's claims do not arise from Aerofund's agreement with Fiberforce. Therefore, the forum
selection clause in the Purchase Agreement between non-Receivership Entities does not require
transfer of the instant case to California.
THE COURT SHOULD DENY THE MOTION TO TRANSFER
Aerofund's alternative request for this Court to transfer the case to the Northern District
of California pursuant to 28 U.S.C. § 1404 on forum non conveniens grounds should also be
denied because the Northern District of California is not a more convenient venue for the parties
and witnesses and because the requested transfer would not serve the interest of justice. Indeed,
transfer would disserve the interest of justice and force the Receiver to expend precious
Receivership assets to pursue litigation on the other side of the country.
"Dismissal on forum non conveniens grounds is appropriate only when the plaintiff's
chosen forum imposes an undue burden on the defendant, and the public and private factors
weigh heavily toward trial in the alternative forum."

Steinberg v. Barclay's Nominees

(Branches) Ltd., Case No. 04-60897-CIV, 2007 WL 4287662, *3 (S.D. Fla. Dec. 5, 2007). The
Eleventh Circuit has articulated a policy of being restrictive in transferring actions, stating that
“[t]he plaintiff's choice of forum should not be disturbed unless the movant can show that it is
clearly outweighed by other considerations.” Carl v. Republic Sec. Bank, No. 018981-CivHurley, 2002 WL 32167730, *4 (S.D. Fla. 2002). Aerofund does not meet that burden.
The Steinberg decision supports denial of Aerofund's Motion to Transfer. In that case,
Steinberg filed a complaint as court-appointed receiver for Lancer Management Group LLC, et
al., against the defendant, Barclay's Nominees (Branches) Limited ("Barclay's"), in an ancillary
suit to the action in which Steinberg was appointed as receiver, to recover from Barclay's

12
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pursuant to FUFTA and other grounds. See id. at * 1. Barclay's filed a motion to dismiss on
forum non conveniens ground, which the Court denied, finding as follows:
As a practical matter, this case has been pending and proceeding in this Court for
over three years. This case is one of many ancillary fraudulent transfer actions
filed by the Receiver. This Court is very familiar with the primary action and the
ancillary actions. Transferring this case now to separate foreign forums would
unnecessarily slow the progress of the case, and increase the costs to the litigants.
Id. at * 3 (Marra, J.).
Here, the primary action in which the Receiver was appointed has been pending and
proceeding in the Southern District of Florida for a year and a half. Transferring this case to
California would unnecessarily slow the progress of both this case and the primary action and
would increase the costs to the litigants, given that the Receiver and the records of the
Receivership Entities are located in the Southern District of Florida. See Alonso Decl. ¶¶ 5, 6.4
And the Fraudulent Scheme carried out by Elm that forms the basis for the Receiver's claims was
carried out in great part in the Southern District of Florida. To this end, the Commission
Proceeding alleges, among other things, that Elm resides in this District, the Receivership
Entities have their principal place of business in this district, and that Elm and the Receivership
Entities offered or sold securities to investors in this district. See SEC Complaint ¶¶ 8-15.
Venue is thus appropriate in this district, and not in the Northern District of California.
The case of Carney v. Beracha, 996 F. Supp. 2d 56 (D. Conn. 2014) is instructive. In
that case, Carney filed suit as court-appointed receiver for Highview Point Partners, LLC, et al.,

4

In addition, Fiberforce, the company with which Aerofund entered into the Purchase
Agreement, is located in this forum. According to the Florida Department of State, Division of
Corporations, Fiberforce is a Florida limited liability company with its principal place of
business in Fort Lauderdale, Florida. A copy of the Detail by Entity Name from the Florida
Department of State, Division of Corporations, www.sunbiz.org., for Fiberforce is attached as
Exhibit "3". The Receiver respectfully requests that the Court take judicial notice of the Detail
by Entity Name pursuant to Federal Rule of Evidence 201.
13
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as an ancillary proceeding to the primary action brought by the Securities and Exchange
Commission in which he was appointed. Id. at 60. The defendants moved to dismiss for based
upon forum non conveniens grounds. Id. at 70-71. The Court, in denying the motion, found:
Defendants bear the burden of overcoming the Receiver's choice of forum.
Plaintiff's choice of forum is generally entitled to great deference when the
plaintiff has sued in plaintiff's home forum. Here, the Receiver has brought suit
in Connecticut and there is nothing to suggest improper motive and no reason to
doubt the presumption of convenience entitled to a plaintiff's choice of forum.
Moreover, the Receiver was appointed by this Court. Thus, the Receiver's choice
of a Connecticut forum is entitled to substantial deference....
Venezuela, as defendants argue, has an interest in these controversies and a
Venezuelan court may be more familiar with certain aspects of the case.
Nonetheless, there are legitimate and substantial reasons for the Receiver to
choose to bring litigation in this court. This case is part of a set of interconnected
actions brought in the District of Connecticut to recover moneys resulting from a
scheme that was carried out in great part in Connecticut. Second, removal of this
ancillary proceeding to a foreign jurisdiction while the primary actions are before
the court in Connecticut would unnecessarily complicate matters and increase
costs for the Receiver and the Receivership estate, and, possibly, the defendants,
in litigating these matters. It could also lead to inconsistent outcomes.
Id. at 72, 73 (internal citations omitted); see also Carney v. Horion Inv., Ltd., 107 F. Supp. 3d
216, 230 (D. Conn. 2015) (denying motion to dismiss on forum non conveniens ground in
ancillary action brought by Receiver against companies that received fraudulent transfers from
Ponzi scheme operator).
Transferring this case from the Southern District of Florida, where the primary action is
pending and where Receiver, her counsel, the Receivership Entities, and Elm are located, to the
Northern District of California, where Aerofund is located, would greatly inconvenience the
Receiver and would merely shift the inconvenience to the Receiver.

"[W]here

a transfer ‘merely shifts the inconvenience from one party to another, Plaintiff's choice of forum
should remain.’” Kenneth F. Hackett & Assocs., Inc. v. GE Capital Info. Tech. Solutions, Inc.,
2010 WL 3056600, *4 (S.D. Fla. Aug. 4, 2010); H.E.R.O., Inc. v. Self, 2012 WL 1802431, *8
14
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(S.D. Fla. May 17, 2012) (finding fact that defendant resided in Tennessee was insufficient to
show that transfer of venue to Tennessee was appropriate where transfer would "merely shift
inconvenience" from defendant to plaintiff). Such is the case here.
Further, public interest factors weigh heavily in favor of the action remaining in this
forum, given that the Receiver is in Florida and the Receiver has brought claims pursuant to
Florida statutory and common law. See, e.g., Sun Trust Bank v. Sun Inter. Hotels, Ltd., 184 F.
Supp. 2d 1246, 1266 (S.D. Fla. 2001) (denying motion to dismiss on forum non conveniens
grounds and finding that the Southern District of Florida has a great interest in "providing its
citizens with a forum to seek redress for injuries caused by foreign defendants."); Liquidation
Com'n of Banco Internacional, S.A. v. Renta, 530 F.3d 1339, 1356 (11th Cir. 2008) (holding that
dismissal based on forum non conveniens grounds was not warranted and noting that relevant
public interests include the familiarity of the court with the governing law). The expense
incurred by transferring this case will do more detriment to defrauded investors because the
Receiver will need to utilize limited Receivership resources to litigate in California.
Accordingly, the Court should deny Aerofund's motion to transfer this case to the
Northern District of California based upon forum non conveniens grounds.
THE COURT SHOULD TRANSFER THIS CASE TO FORT LAUDERDALE DIVISION
Section 28 U.S.C. § 1404 provides a district court with broad discretion in determining
whether to transfer a civil action to any other division where it might have been brought if the
court believes that, in the interest of justice and for the convenience of the parties, the case
should be heard in another division. See 28 U.S.C. § 1404(a)-(b) (2012). Furthermore, the IOP of
the Southern District of Florida states that judges within the District may transfer an action
"which involves subject matter which is a material part of the subject matter of another action or
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proceeding then pending before [the] Court, or for other reasons the disposition thereof would
appear to entail the unnecessary duplication of judicial labor if heard by a different judge." See
S.D. Fla. I.O.P. 2.15.00(c) (2015).
This action was filed as an ancillary action to the Commission Proceeding pursuant to 28
U.S.C. § 1367(a). Compl. ¶ 9. To that end, the Receiver provided notice of the Commission
Proceeding as a related case in the Civil Cover Sheet filed with the Complaint in this action.
[D.E. 1-2]. In addition, the Receiver filed a Notice of Related Action in this matter on June 15,
2016, providing notice of the Commission Proceeding as a related action. [D.E.13].
Transfer of this action to Judge Dimitrouleas in the Fort Lauderdale Division is proper
because the subject matter of this action is a material part of the subject matter of the
Commission Proceeding pending before that division. Both proceedings necessarily involve
common issues of fact that are currently subject to Judge Dimitrouleas' oversight, including the
transactions of the Receivership Entities at issue in this litigation and the recovery of
Receivership property for the benefit of the Receivership Estate.
Accordingly, the Receiver respectfully requests transfer of this case to Judge
Dimitrouleas in the Fort Lauderdale Division, in the interest of justice and in order to avoid the
unnecessary duplication of judicial labor.
CONCLUSION
For the foregoing reasons, the Court should deny Aerofund's Motion to Dismiss
Complaint or, Alternatively, Motion to Transfer Venue, transfer this action to the United States
District Court for the Southern District of Florida, Fort Lauderdale Division, and grant such
further relief as this Court deems just and proper.
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Respectfully submitted,
BROAD AND CASSEL
Attorneys for Plaintiff
2 South Biscayne Boulevard, 21st Floor
Miami, FL 33131
Tel: (305) 373-9400
Fax: (305) 373-9443
By:

s/Daniel S. Newman
Daniel S. Newman, P.A.
Florida Bar No. 0962767
dnewman@broadandcassel.com
Amanda Star Frazer, Esq.
Florida Bar No. 43921
afrazer@broadandcassel.com

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on June 15, 2016, a true and correct copy of the foregoing was
served via electronic transmission on all counsel or parties of record on the Service List below.
s/Daniel S. Newman
Daniel S. Newman, P.A.

SERVICE LIST
Peter H. Levitt
Shutts & Bowen, LLP
Suite 4100
200 South Biscayne Blvd.
Miami, Florida 33131
plevitt@shutts.com
Attorneys for Aerofund Financial, Inc.
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