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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
CASE NO. 15-cv-60082-DIMITROULEAS/SNOW
SECURITIES AND EXCHANGE COMMISSION,
Plaintiff,
v.
FREDERIC
ELM TREE
ELM TREE
ELM TREE
ELM TREE

ELM f/k/a FREDERIC ELMALEH,
INVESTMENT ADVISORS LLC,
INVESTMENT FUND LP,
'E'CONOMY FUND LP, and
MOTION OPPORTUNITY LP,

Defendants,
and
AMANDA ELM f/k/a AMANDA ELMALEH,
Relief Defendant.
/

OBJECTION TO RECEIVER’S PROPOSED DISTRIBUTION METHOD
Claimant No. 9 hereby objects to the Receiver’s Motion for Court Approval of a
Distribution of Pro Rata Percentages (the “Motion”) (DE 200).1
PRELIMINARY STATEMENT
The Receiver is preparing to distribute $1.8 million in recovered funds to 24 investors who
were defrauded by Defendant Fred Elm and his associates. Before doing so, however, the Receiver
has asked the Court to approve her proposed distribution method. Under that method—which is
known as the “net loss” method—a receiver distributes funds to claimants pro rata based on the
net remaining loss that each claimant is owed by the receivership entity. Consequently, an investor

Throughout this proceeding, the Receiver has maintained the confidentiality of the Elm Tree investors
and, in her most recent Motion, she replaced the names of each investor on the Schedule of Claims with a
Claimant number. (DE 200). Consistent with the Receiver’s practice, the investor filing this Objection is
doing so as “Claimant No. 9,” which is the number the Receiver assigned to the investor on Exhibit A to
her Motion.
1
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who previously recovered 90% of his investment and an investor who received 0% of his
investment both receive payments from the receiver under the net loss method.
Claimant No. 9 requests that the Court instead approve the “rising tide” distribution
method. Under that method, claimants who received part of their investment back from the
receivership entities do not participate in a receiver’s distributions until other investors, who
recovered none or little of their investments, are brought up to a commensurate recovery level.
For example, the investor who previously recovered 90% of his investment would not receive a
payment from the receiver until all of the other investors receive payments that bring them to a
90% recovery as well.
Under the circumstances of this case—where Fred Elm defrauded investors of their funds,
commingled funds, and used new investors’ money to make Ponzi payments to old investors—the
rising tide method is the most fair and equitable method for distributing funds to investors.
Whereas the net loss method ignores prior payments, the rising tide method aims to provide the
same recovery to all victims who invested money in the scheme, regardless if the recovery came
from the receivership entities before the collapse or from the receiver after the collapse. This
explains why the rising tide method “appears to be the method most commonly used (and judicially
approved) for apportioning receivership assets.” SEC v. Huber, 702 F.3d 903, 906 (7th Cir. 2012)
(Posner, J.).
BACKGROUND
The SEC filed this action in January 2015 to enjoin an investment fraud that was being
carried out by Frederic Elm and his associates. The SEC alleged that Elm misrepresented to
investors how funds would be used, invested only a portion of investor funds, never earned a profit
on the investments, provided “vastly inflated valuation statements to investors,” and “used the

2
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majority of the funds raised to pay back investors with Ponzi-like payments and for Elm’s own
use.” (DE 1 at ¶ 2.) While Elm sold investments in various Elm Tree funds, the SEC also alleged
that Elm “transferred the money back and forth between the various accounts and commingled
money invested in a specific Elm Tree Fund with money invested in other Elm Tree Funds.” Id.
at ¶ 20. The SEC charged Elm and the Elm Tree Funds with securities fraud under the Securities
Act of 1933 and the Securities Exchange Act of 1934. In March 2015, the Court entered a
judgment against Elm. (DE 56.)
The Court appointed Grisel Alonso, Esq. as the Receiver for the Elm Tree Funds. (DE 13.)
Over the past four years the Receiver has seized various assets and brought legal proceedings to
recover funds traceable to the receivership entities. The Receiver currently has approximately $2.3
million in the receivership estate and recently announced plans to make an initial distribution to
approved claimants of $1.8 million. (DE 200.)
The Receiver received 25 proof-of-claim forms from investors seeking to participate in the
receivership estate.

After making certain adjustments to claim amounts based on the

documentation in possession of the receivership estate, the Receiver has approved 24 proof-ofclaim forms and rejected 1 claim form. (DE 200.) Of those 24 claimants, 16 did not receive any
payments before the receivership was commenced. (This group includes Claimant No. 9, who
invested $3 million in the Elm Tree Funds.2) The remaining 8 claimants received payments
between $25,000 and $1.45 million from the Elm Tree Funds. (See Exh. A to Receiver’s Motion,
at Column 7.) Translated into percentages, those six claimants recovered between 3% and 71% of
their investments. (See Exhibit A to this Objection, at Column 7b.)
In her most recent motion, the Receiver asks the Court to issue an Order doing three things:
In Exhibit A to her motion, the Receiver makes a $50 adjustment to Claimant No. 9’s investment, so that
the loss is $2,999,950. This may have been due to a wire transfer fee deduction.
2

3
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(1) Allowing the Allowed Claims and Modified Claims3 in the amounts listed in column
10 of Exhibit A to her motion;
(2) Rejecting the one Rejected Claim listed in Exhibit A to her motion; and
(3) Approving the pro rata distribution consistent with the percentages listed in column
12 of Exhibit A to her motion.
Claimant No. 9 does not object to the first and second requests, but, as explained below,
does object to the third request – namely, the pro rata distribution and the percentages listed in
column 12 to Exhibit A to her motion.
OBJECTION TO PROPOSED DISTRIBUTION METHOD
A.

Receiverships Are Equitable Proceedings
SEC receiverships are equitable proceedings that seek to redistribute the proceeds of a

fraud to the victims of the underlying entity. Unlike a bankruptcy case, there is no statutory
prescription setting forth how assets recovered in a receivership should be distributed. Instead,
district courts should adopt a distribution plan that is “fair and reasonable” because receiverships
are equitable proceedings. CFTC v. Barki, LLC, No. 3:09 CV 106-MU, 2009 WL 3839389
(W.D.N.C. Nov. 12, 2009) (quoting S.E.C. v. Byers, 637 F. Supp. 2d 166, 174-75 (S.D.N.Y.
2009)); S.E.C. v. Wealth Mgmt. LLC, 628 F.3d 323, 332-33 (7th Cir. 2010) (“In supervising an
equitable receivership, the primary job of the district court is to ensure that the proposed plan of
distribution is fair and reasonable.”); SEC v. Wang, 944 F.2d 80, 81-85 (2d Cir. 1991); SEC v.
Byers, 637 F. Supp. 2d 166, 174 (S.D.N.Y. 2009) (citing Wang). In other words, a district court
should adopt a distribution plan that is equitable.

3

The terms Approved, Modified and Rejected Claims were defined by the Receiver in her Motion.

4
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B.

Net Loss vs. Rising Tide
In general, there are two methods of making distributions in SEC receiverships that have

been favored. They are: (1) the “net loss” (sometimes referred to as “net investment”) method
and (2) the “rising tide” method. Huber, 702 F. 3d at 905-06. Under the “net loss” distribution
methodology, a receiver distributes funds to investors on a pro rata basis, based on the net
remaining loss the claimant was owed by the entity in the receivership on the date that the
receivership commenced. The net loss method ignores how much the entity in receivership
distributed to the investor in the past and, instead, focuses solely on the amount of the investor’s
net loss remaining on the date the receivership commences. Investors receive distributions from
the receiver on a pro rata basis on account of their remaining net loss. Here, the Elm Tree Receiver
is asking the Court to adopt the “net loss” method, as reflected in Exhibit A to her motion, where
she lists “Confirmed Net Investment” (column 8) and applies “Pro Rata Percentage” (column 11)
to determine how much to pay each of the 24 investors who submitted approved claims (column
12).
The “rising tide” method, on the other hand, makes distributions based on the gross amount
paid to the entity in receivership by an investor and treats each payment to the claimant over the
life of the relationship with such entity as a distribution on account of that gross claim. Using this
method, the receiver makes a distribution to an investor only if the overall aggregate amount the
receiver has to distribute to claimants on a pro rata basis is more than the amount such claimant
has already received in the past. To determine the amount the investor will receive, the receiver
computes the pro rata amount such claimant would be paid absent any deductions on account of
prior distributions and then subtracts the amount of such prior distributions. If that difference is
positive, the receiver pays the investor based on the amount of that difference. If that amount is

5
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negative or zero, the investor will not receive any distribution.
The differences between the net loss and rising tide methods are best illustrated with an
example. Assume two investors both invested $100,000, but one of them received $50,000 back
before the fraud was uncovered while the other investor did not make any redemptions:
Investor A:

Invested $100,000 and was repaid $50,000.
Net loss is $50,000.

Investor B:

Invested $100,000 and was repaid $0.
Net loss is $100,000.

Now further assume that the receiver has recovered $50,000 and is going to make a
distribution in that amount. Under the net loss method, both investors would receive a check from
the receiver because both have a net loss. With a collective net loss of $150,000 and only $50,000
to distribute, both investors will receive 33% of their net loss.
Investor A:

33% x $50,000 (net loss) = $16,667 (distribution)

Investor B:

33% x $100,000 (net loss) = $33,333 (distribution)

As reflected below, the fundamental flaw in the net loss method is that the total recovery
by the two investors is inequitable:
Investor A:

$50,000 (prior repayment)
+ $16,667 (receivership distribution)
$66,667 (total recovery)

Investor B:

$0 (prior repayment)
+ $33,333 (receivership distribution)
$33,333 (total recovery)

Even though Investors A and B invested the same amount, the end result is that Investor A
recovered approximately 67% of his investment while Investor B recovered only 33% of his
investment.
The rising tide method attempts to address this inequity by taking prior recoveries into

6
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account, as demonstrated below:
Investor A:

$50,000 (prior repayment)
+ $0 (receivership payment)
$50,000 (total recovery)

Investor B:

$0 (prior repayment)
+ $50,000 (receivership payment)
$50,000 (total recovery)

Under the rising tide method, both investors ultimately recover 50% of their original
investment, which places them on equal footing. “The basic goal [of the rising tide method] is to
equalize recovery for victims regardless of whether the recovery comes before or after the
commencement of the [receivership].” S.E.C. v. Torchia, No. 1:15-cv-3904-WSD, 2017 WL
4456905, at * (N.D. Ga. Aug. 7, 2017) (quoting M. Martinez, The Ebb of Rising-Tide Distributions
in Ponzi Scheme Bankruptcies, 35 Am. Bankr. Inst. J. 16 (June 2016)). That is why the rising tide
method is the more equitable of the two methods and why “[r]ising tide appears to be the method
most commonly used (and judicially approved) for apportioning receivership assets.” Huber, 702
F.3d at 906 (collecting cases).
C.

The Court Should Authorize the Rising Tide Method for the Elm Tree Distribution
Here, the Receiver has recommended that the Court authorize the net loss method (or what

she calls the “Pro Rata Percentages”). As she explains in her motion, the “Pro Rata Percentage
was determined by dividing the Claimant’s Allowed Claim Amount by the total amount of funds
available for distribution.” (DE 200 at 10). In Exhibit A to her motion, the Receiver arrived at the
“Allowed Claim Amount” (column 10) by subtracting each claimant’s “Confirmed Return” from
the claimant’s “Confirmed Investment.” In other words, the Receiver calculated the net loss for
each claimant. The Receiver does not explain, however, why she recommends the Court authorize
the “net loss” method; nor does she explain why she is not recommending that the Court authorize
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the rising tide method. In fact, the Receiver’s motion is oddly silent on this topic.
Claimant No. 9 objects to the Receiver’s recommendation and requests that the Court
instead authorize the rising tide method because it is most equitable method for distributing the
Elm Tree recovered funds. The rising tide method would give priority to investors (such as
Claimant No. 9) who received no payments from the Elm Tree Funds so that, after all receivership
funds are paid out, all of the investors’ total recoveries—that is, any payments received from the
Elm Tree funds plus any distributions from the Receivership Estate—are equal among investors
(or at least more equal than they are now; the unfortunate reality is that the recovered funds are
insufficient to achieve parity among the investors). See S.E.C. v. Elliott, 953 F.2d 1560, 1566-67
(11th Cir. 1992) (“The district court has broad powers and wide discretion to determine relief in
an equity receivership.”).
Other courts in the Eleventh Circuit have applied the rising tide method in SEC
receiverships. See, e.g., S.E.C. v. Alleca, No. 1:12-cv-3261-WSD, 2017 WL 4174217, at *4 (N.D.
Ga. Sept. 21, 2017) (“[T]he Court finds that the rising tide allocation constitutes a fair and equitable
method of distributing receivership assets in this case.”); Torchia, 2017 WL 4456905, at *10 (“The
Court finds the rising tide method is the fairest and most equitable method of distribution here.”);
S.E.C. v. Detroit Memorial Partners, LLC, No. 1:13-cv-1817-WSD, 2016 WL 6595942, at *11
(N.D. Ga. Nov. 8, 2016) (same). The SEC has also publicly supported the rising tide method in
receiverships. See, e.g., S.E.C. v. Clark, 2013 WL 5773222, at *35 (10th Cir. Appellate Brief)
(noting that of various methods for apportioning receivership assets, the rising tide method appears
to be most common).
Investors sometimes argue against the rising tide method by asserting that it penalizes them
for having withdrawn funds. As Judge Posner explained, however, this argument does not hold

8
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water because “it was not their money; they withdrew portions of commingled assets in the Ponzi
schemer’s funds.” Huber, 702 F.3d at 906; see also M. Martinez, The Ebb of Rising-Tide
Distributions in Ponzi Scheme Bankruptcies, 35 Am. Bankr. Inst. J. 16 (June 2016) (“In liquidating
the remnants of collapsed Ponzi schemes, courts commonly approve a ‘rising tide’ distribution
method as the most equitable distribution scheme for all victims.”).4
That is what happened here. Fred Elm fraudulently induced investors by misrepresenting
how funds would be used, invested only a portion of the funds, never earned a profit on the
investments, provided “vastly inflated valuation statements to investors,” and “used the majority
of the funds raised to pay back investors with Ponzi-like payments and for Elm’s own use.” (DE
1 at ¶ 2.) Elm also commingled investments in the various Elm Tree Funds. See SEC Compl. at
¶ 20 (alleging Elm “transferred the money back and forth between the various accounts and
commingled money invested in a specific Elm Tree Fund with money invested in other Elm Tree
Funds”). Indeed, the Receiver is not distributing the recovered assets fund by fund; rather, she has
pooled all of the recovered funds and is making a single distribution to all investors because the
investments were commingled. Accordingly, the rising tide method should be applied.
D.

Revised Distribution Chart
For the Court’s convenience, Claimant No. 9 has prepared a revised distribution chart that

applies the rising tide method to re-calculate the payouts to the 24 approved claimants. The revised
chart is attached as Exhibit A to this Objection and it is a revised version of the Receiver’s chart.5

As the SEC has noted, “[t]he rising tide method is not restricted to cases involving Ponzi schemes.” SEC
v. Clark, 2013 WL 5773222, at *35 (10th Cir. Appellate Brief).
4

Columns 7b, 7c, 7d, 13 and 14 are new and do not appear in the Receiver’s chart. Column 7b (“Percentage
of Investment Recovered”) shows what percentage, if any, each investor recovered before the receivership
was commenced; Column 7c tallies the total losses for investors who recovered less than 30%; Column 7d
applies a pro rata percentage to investors who recovered less than 30% of their investments; column 13
shows how much investors who recovered less than 30% will receive if the Court authorizes the rising tide
method; and Column 14 shows what percentage all 24 claimants will have recovered, after the distribution
5
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Because the initial distribution amount ($1.8 million) is vastly less than the total losses ($10.6
million), under the rising tide method those investors who previously recovered 30% or more of
their investment will not participate in the initial distribution. (That would be Claimant Nos. 6,
10, 13, 18, 23 and 24.) The remaining 18 claimants would share the $1,800,000 on a pro rata basis,
as set forth in column 13 of Exhibit A.6
CONCLUSION
For the reasons set forth in this Objection, Claimant No. 9 requests that the Court enter an
Order: (1) finding that the rising tide method is the most fair and reasonable method for distributing
funds recovered by the Receiver; and (2) authorizing and instructing the Receiver to make an initial
$1.8 million distribution to the 24 Approved Claimants in the amounts listed in Column 13 of
Exhibit A hereto.
Date: March 7, 2019

Respectfully submitted,
HOLLAND & KNIGHT LLP
701 Brickell Avenue, Suite 3300
Miami, Florida 33131
Tel: (305) 374-8500
Fax: (305) 789-7799
By: /s/Stephen Warren
Stephen Warren
Florida Bar No. 788171
stephen.warren@hklaw.com
Counsel for Claimant No. 9

is made, if the Court authorizes the rising tide method. As this final column reveals, the investors who
would receive a check from the Receiver would all “rise” to the point of a 26.29% recovery, which would
still be below the percentages recovered by the six investors who would not receive a check from the
Receiver (those six claimants recovered between 30.56% and 71.43% of their investments from the Elm
Tree Funds before the receivership was commenced).
Claimant No. 8 has objected to the Receiver’s decision to reject his claim. (DE 202.) If the Court should
find that Claimant No. 8’s claim should be recognized in part or whole, and Claimant No. 8’s net loss places
him at a level that entitles him to a recovery under the rising tide method, Claimant No. 9 can furnish the
Receiver with a revised version of the distribution chart that takes this into account.

6
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CERTIFICATE OF SERVICE
I hereby certify that on March 7, 2019, I electronically filed the foregoing document with
the clerk of the Court using CM/ECF. I also certify that the foregoing document is being served
this day on counsel of record identified immediately below via transmission of Notices of
Electronic Filing generated by CM/ECF.
Patrick R. Costello, Esq.
Katharine Zoladz, Esq.
costellop@sec.gov
zoladzK@sec.gov
U.S. Securities and Exchange Commission
801 Brickell Avenue
Suite 1800
Miami, FL 33131
Counsel for U.S. Securities and Exchange
Commission
Christopher Bruno, Esq.
cbruno@brunodegenhardt.com
Bruno & Degenhardt
10615 Judicial Drive
Suite 703
Fairfax, VA 22030
Counsel for Defendant Frederic Elm and Relief
Defendant Amanda Elm
Sherryll Martens Dunaj
2650 Biscayne Boulevard
Miami, FL 33137-4590
305-576-1300
Email: sdunaj@miami-law.net

11

David R. Chase, Esq.
david@davidchaselaw.com
David R. Chase, P.A.
1700 East Las Olas Boulevard
Suite 305
Fort Lauderdale, FL 33301
Counsel for Defendant Frederic Elm and
Relief Defendant Amanda Elm
Grisel Alonso, Esq.
galonso@moecker.com
Michael Moecker & Associates, Inc.
1883 Marina Mile Blvd., Suite 106
Fort Lauderdale, FL 33315
Receiver
Daniel S. Newman, Esq.
dan.newman@nelsonmullins.com
brenda.fradera@nelsonmullins.com
Christopher Cavallo, Esq.
chris.cavallo@nelsonmullins.com
claudia.orozco@nelsonmullins.com
trish.anzalone@nelsonmullins.com
NELSON MULLINS BROAD AND CASSEL
One Biscayne Tower
2 South Biscayne Blvd., 21st Floor
Miami, FL 33131
Tel: 305-373-9400
Fax: 305-373-9443
Counsel for Receiver
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I further certify that on March 7, 2019, I sent the foregoing document to the Receiver via
email at ElmTreeInfo@moecker.com.
By: /s/Stephen Warren
Stephen Warren
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